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Mediation| Rules|

The Administrative Committee of the Unified Patent Court,

Having regard to Article 35 of the Agreement on a Unified Patent Court and Rule 10, paragraph 2
of the

Rules of Operation of the Mediation and Arbitration Centre
Has adopted the following Mediation Rules:

SECTION 1 GENERAL PROVISIONS

Article 1 Definitions|

In these Rules:
"UPC" means Unified Patent Court;
- "UPCA" means Unified Patent Court Agreement;
- "Centre" means the Patent Mediation and Arbitration Centre;

- "Rules" means the Rules of Mediation of the Centre];

- "Proceedings” means mediation proceedings under these Rules;

- "Mediation" means a structured process, however named or referred to, whereby two or
more parties to a dispute attempt by themselves, on a voluntary basis, to reach an
agreement on the settlement of their dispute with the assistance of a Mediator;

- "ADR" means appropriate dispute resolution proceedings as offered by the Centre;
- "RoP" means Rules of Procedure of the UPC;

- "Request" means the request for mediation under the Rules;

- "Applicant" means any party wishing to have recourse to Mediation under these Rules and
submitting a Request;

- "Mediation Agreement' means an agreement by the parties to submit to Mediation all or certain

disputes which have arisen, or which may arise between them; a Mediation Agreement may be
in the form of a mediation clause in a contract or in the form of a separate contract;

- "Neutral" means any impartial and independent individual/person accredited under any of the
applicable rules of the Centre who conducts dispute resolution proceedings;

- "Mediator" means a neutral, impartial and independent person appointed under the Rules who
assists parties in reaching a dispute resolution in the context of Proceedings;

Commenté [HLIP1]: Summary of the main substantial

comments of French IP Organisations:
1.Jurisdiction of the PMAC: We respectfully invite
consideration of the possibility of extending the
jurisdiction of the PMAC to cover all patent-related
disputes and related disputes, even where such dispute does
not involve a European or unitary patent (see Art. 2 below).
2.FRAND section: While having a specific section on
FRAND issues is a great signal, we consider that most of
the provisions related to FRAND cases should be
generalised and made applicable to all mediations, in
particular with respect to confidentiality (see Art. 22 and
seq.).
3.Confidentiality: Confidentiality being a cornerstone of
the mediation process, we suggest reinforcing the
provisions of Art. 21 in various respects. The wording of
Art. 45 of the draft Arbitration Rules could be well suited
for this purpose. At Art. 15, we consider that the default
rule should be reversed: all communications with the
mediator should be confidential, unless otherwise
specified.
4.Procedure for referral to the PMAC: We consider that
there is a significant degree of confusion regarding who
can initiate proceedings before the PMAC and in which
conditions (and under whose referral). Clarifications are in
particular needed at Art. 6 and 7 in this respect.
5.Interaction between the mediation agreement and the
Rules: We consider that the nature, scope and purpose of
the «Mediation Agreement» is not sufficiently clear and
involves some confusion in the current draft. The
articulation between this agreement and the Rules should
also be clarified.
6.Definition of representative: It should be clarified
throughout the Rules whether «representative» refers to an
external counsel or to an in-house party representative.

Commenté [FR IP Org2]: As a general remark, there does
not seem to be any provision in the Rules regarding the
articulation between the Mediation Agreement and the Rules.
It is generally unclear to which extent the parties can enter
specific and detailed agreements regarding the course of the
mediation and supplement the provisions of the Rules in this
respect. Yet it is to be expected that some parties will
want/need to enter such specific agreements, keeping in mind
that this is a voluntary process.

Commenté [FR IP Org3]: As a structural comment, we
believe that parties to non-FRAND Disputes may want/need
to benefit from the specific mechanisms provided in section 5
regarding FRAND Disputes. An amendment of the structure
of the rules could be contemplated. See our more detailed
comments below.

[Commenté [HLIP4]: Consider ordering the definitions in ]

alphabetical order.

Commenté [HLIP5]: Need to clarify whether this document,
also entitled « Mediation Rules », constitues the « Rules ».

Commenté [HLIP6]: A distinction has been introduced
between “mediation” and “mediation proceedings” (see
‘Mediation’ and “Proceedings,” terms identified in Article 1).
We suggest making sure to consistently use the appropriate
term in the present rules (see comment at Art. 14), in order to
avoid confusion with other proceedings.

Comment¢ [FR IP Org7]: The term «Mediation
Agreement» remains unclear despite the definition provided.
The French IP Organisations wonder whether this term refers
to a mediation contract or to a mediation clause in a contract
in place.

It is also unclear whether a Mediation Agreement is
mandatory before filing a Request, especially in view of

Atticle 8? C.pD
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- "Standard" means in particular a document that provides requirements, specifications, guidelines or
characteristics for products, processes, interfaces and services, for general and repeated use, with
the objective of achieving the optimum degree of order in a particular context;

- "Standard Essential Patent (SEP)" means in particular a patent that includes one or more patent
claims the practice of which is required for compliance with a Standard;

- "FRAND" means fair, reasonable and non-discriminatory terms and conditions of a license for a
SEP, including any variation of a licensing undertaking made in the context of Standard
development activities;

- "FRAND dispute" means in particular a dispute involving a SEP and/or a patent alleged to be
standard essential that is to be licensed under FRAND terms and conditions, including any related
matter of the dispute.

Unless the contrary intention appears, words in the singular include the plural and vice versa.

Article 2 The scope of application|

1. The mediation service of the Centre offers support in the settlement of disputes relating to
European patents, European patents with unitary effect and supplementary protection
certificates for which UPC is competent pursuant Article 32 of the UPCA, and related disputes.|

2. Pursuant to Rule 365 and Rule 11.2 of the RoP, the UPC shall, if requested by the parties, by decision
confirm the terms of any settlement or arbitral award by consent, reached using the facilities of the
Centre, including a term which obliges the patent owner to limit, surrender or agree to the revocation
of a patent or not to assert it against the other party and/or third parties.

3. The parties may agree that any other disposable right or obligation factually or legally linked to
the dispute| be included in the Mediation.

4. |A Request can be made by the parties to a dispute or by one of the parties with the express

consent of the other parties lod following a recommendation by the UPC or other competent ]

authorities to settle the dispute.

5. The Centre is the only body authorized to administer Proceedings.

SECTION 2 REFERRAL TO ADR BY THE UPC|

Article 3 Information on Mediation and other forms of ADR

The parties to litigation at the UPC will be provided and served with the written information of available
ADR proceedings and with an invitation to consider ADR as a means of settling the dispute conducted
by a Neutral.

Article 4 ADR information conference

1. Any party to pending litigation at the UPC may file a notice applying for an ADR information session.

2. The notice shall be delivered to the Centre by email or other means of electronic communication

Commenté [HLIP8]: The generic terms “Neutral” and
“ADR” are used in Article 1 (most likely for the purposes of
generalization).

We believe it would be appropriate to harmonize the wording
of Article 2 with Article 2 of the arbitration rules and to make
the wording of Articles 3 and 4 identical in every respect to
the wording of Articles 3 and 4 of the arbitration rules.

In our opinion, the absence of such harmonization would
negate the benefit of the “generalization” of these specific
rules and could create confusion.

Commenté [FR IP Org9]: The French IP Organisations
suggest broadening the scope to mention «European patents,
European patents with unitary effect and supplementary
protection certificates, granted or not” .

Furthermore, the French IP Organisations champion a large
definition of the «jurisdiction» of the PMAC which would go
further than European Patents with or without unitary effect.
Although Article 35 UPCA read in conjunction with Article
32 UPCA could seem to restrict the competence of the PMAC
aligning it upon the material jurisdiction of the UPC, the
French IP Organisations consider that, 1) a reasoning of
juridical jurisdiction does not apply to an ADR Centre, 2)
Article 35 UPCA could be interpreted in a non-limitative
way, as meaning that the center must at least provide
services with respect to the designated patent categories,
without closing the door to also providing other services, and
3) adopting a restrictive position would deprive the PMAC of
some its potential as an ADR forum and of its role in the UPC
structure and would therefore jeopardize its success. It would
be a missed opportunity to create a universal forum with
appropriate means for mediating patent disputes. . 12D

Commenté [FR IP Orgl0]: As drafted , the sentence may be
interpreted as meaning that the examples given (undertaking
to limit the patent, to surrender or to agree to the revocation
or not to assert) are the most extreme possible examples. It
would be useful to make it clear that these are only examples,
among other possible terms. Suggested wording: "including,
for example, a term ...."

It may be useful to mention also the possibility for the UPC to
confirm an agreement consisting in a worldwide licence.

Commenté [FR IP Orgl1]: Article 30 of the Brussels
Regulation refer to "related actions". Is there a difference
between the concept of "factually or legally linked disputes”,
if so, to what extent. In the absence of difference, the French
IP Organisations suggest using the terminology of the
Brussels Regulation to avoid interpretation issues.

Commenté [HLIP12]: French IP Organisations support the
possibility for a single party to unilaterally seize the Centre,
which would then contact the other party to check if it agrees
to enter into Mediation (thus facilitating the entry into
Mediation). The current drafting suggests this is not possible.
On this issue, also consider clarifying the difference between
a Request and a "notice" (which is not defined).

Commenté [HLIP13]: We suggest replacing «or» with «,
including». Even where it follows a recommendation, the
Request will still be made by the parties or one party with the
express consent of the other parties. The «or» is therefore not
appropriate.

Commenté [FR IP Orgl4]: In view of RoP 104 and 11, the
judge rapporteur does not refer to the UPC. He/She can only
"propose the parties to make use of the facilities of the PMAC
in order to settle or explore a settlement of a dispute" or

he/she can "explore with the parties the possibilities to settle
the dispute or to make use of the facilities of the Centre".

The title of this section suggests that the UPC can refer to the
Centre which is not the case. French IP Organisations suggest
to amend to reflect what can be done: it could be «USE("T3])
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that provide a record thereof, including, but not limited to, by a dedicated ADR online platform
of the Centre, unless a party decides to use also expedited postal or courier service.

3. If the notice is not submitted to the Centre by all the parties jointly, the Centre shall invite the
other party to participate in the ADR information session and allow it 15 [days| from receipt of
Centre’s letter to respond on the invitation to the Centre by electronic means.

4, [If all the parties to a dispute agree to attend the ADR information session, the Centre will inform
the UPC of that fact and select a Neutral to conduct an ADR information session. [it will schedule
the session at the time designated by the Centre upon prior consultation with the parties, their
counsel and with the selected Neutral.

5. The ADR information session is conducted by a Neutral, appointed by the Centre, in the presence
of the parties and/or their [representative(s), |having authority to negotiate and conclude a

mediated settlement agreement.

6. The ADR information session shall be confidential, free of charge for the parties, and conducted
lby videoconference or other online tools to verify the authority of the participants according to

paragraph 5 above and gather them together before the Neutral.

7. During or after the ADR information session the parties may agree to refer their dispute to
appropriate ADR proceedings and |provide their written consent to appoint as a Neutral for the

ADR proceedings the Neutral who conducted the ADR information session.

8. With the agreement of the parties, the Neutral may be appointed as Mediator according to Article
10 and may be able to start Proceedings immediately. The Mediator shall inform the Centre of
the appointment without delay.

Article 5 Referral to selected ADR proceedings upon consent of the parties

If the UPC orders a stay of litigation proceedings upon joint request by the parties because of the
referral of their dispute to ADR proceedings provided by the Centre, the Centre shall, upon
termination of the ADR proceedings, and on written request by the UPC, inform the UPC whether
the terminated Proceedings has settled or not, without revealing the details of the mediated
settlement, or the reasons why the case has not settled.

SECTION 3 SELF-REFERRAL TO ADR BY THE PARTIES|

Article 6 The Request and the registration fee

1. A party to a Mediation Agreement wishing to commence Proceedings shall submit to the
Centre and to the other parties to the dispute a Request in writing, preferably using the
form available on the Centre’s website. The Request shall be delivered by email or other
means of electronic communication that provide a record of delivery, including but not
limited to, by dedicated mediation online platform of the Centre, unless a party decides to
use also expedited postal or courier services.

2. The Request shall set out in sufficient particularity:

Commenté [FR IP Orgl5]: As a general comment, it should
be clear whether days refer to calendar days or working days.

Commenté [HLIP16]: It seems that an information session is
possible only if all parties agree to attend.

‘Why not allowing only one party to have an information
session even alone? This information session may help its
counsels to convince the other counsels that a mediation
would be useful

Commenté [FR IP Orgl7]: The term of "representative" is
unclear. Does it refers to a legal representative of the
company or their external counsel or both? Depending on the
definition, the question of the mandatory presence of the
parties arises. Could a party not be present and be represented
only by its external counsel or any other representative
according to Article 48 of the UPCA?

As a matter of principle and except special difficulties, the
parties themselves should attend the ADR information
session, with the possibility of being accompanied by their
counsels . When the party is not an individual person, it
should be represented by one of its member having authority
to negotiate and conclude a mediated settlement agreement.

Commenté [HLIP18]: A possibility should be left open to
hold the ADR information session in person.
Also consider specifying a timeline.

[Cummenté [HLIP19]: Consider specifying who will receive j

the consent of the Parties. The Neutral ? The Center ?

Commenté [HLIP20]: If the title of Section 2 is changed,
consider amending this title accordingly to reflect the fact that
here the PMAC is seized without an action pending before the
UPC.

Commenté [HLIP21]: As a general comment, upon reading
Articles 6 to 10 and articulating them, we believe that there is
a high degree of confusion regarding:

1.Who can submit a Request (one party or all the parties
jointly, especially in view of Article 2.4 which provides for
the Request by both parties or one party with the consent of
the others). In particular, Article 6 suggests the Request is
submitted by one party only (not by the parties jointly). Yet
Article 7 paragraph 1 seems to suggest that Article 6 deals
with joint Requests from the parties (since Article 7 deals
with the scenario in which the Request is not submitted by
all the parties jointly);

2. The cases in which a Request is submitted (in particular
in view of Article 4.7 which relates to the start of a
mediation while a UPC action is pending following a ADR
information conference). Should it be submitted only when
no action is pending before the UPC?

3. Whether or not a Request can be submitted when no
Mediation Agreement is in place, especially in view of
Articles 6 which suggests that the existence of a Mediation
Agreement is a pre-requisite for the submission of a Request
by a party under this Article. Yet paragraph 2(e) of the exact
same Article suggests that a Mediation Agreement may not
exist yet at this stage as Articles 7.3 and 8 suggest as well.
(Article 8 provides for assistance for the drafting of the
Mediation Agreement). Further the exact form of the
Mediation Agreement is unclear: can it be only a mediation
clause in a broader agreement?

4. Incidentally, the date of commencement of the Mediation

is unclear given the aforementioned is unclear;

In the current state, the French IP organisations believe that

the way of referring to ADR lacks clarity and therefore (4]
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a) the request that the dispute be referred to mediation under the Rules;

b) the names in full, addresses, telephone numbers, e-mail addresses or any other contact

details of the parties and their representatives and/or assistants, if any; Commenté [FR IP Org22]: The notion of "assistant" is
unclear. It is suggested to define this notion as well as the
"representative". The individuals representing the parties as
in-house representatives should have their job titles specified.

c) a succinct summary of the facts giving rise to the dispute, including an indication of the

intellectual property rights involved and the nature of any technology involved and, if
possible, an assessment of its value;

d) where appropriate, the UPC case number, or alternatively an indication that the litigation is
not currently pending at the UPC;

e) a statement as to whether the parties have already agreed on mediation and, if so, annexing
a copy of the Mediation Agreement;

f) any agreement as to the time limits for conducting the Mediation; the language of the

Mediation; the proposed location of any physical meetings, if required; and, if Commenté [HLIP23]: Consider clarifying who will decide
those elements if the parties do not agree.

appropriate, the details of a Mediator jointly nominated by the parties; or, alternatively,
a request that the Centre nominates a suitable Mediator;

g) any document or information which the Applicant considers relevant to the dispute.

3. The Request will not be taken into consideration unless it is accompanied by the payment of the
registration fee for opening the matter, calculated in accordance with the scale of fees in effect
on the date of the receipt of the Request by the Centre. The registration fee shall not be
refundable.

4. If the Applicant fails to comply with either of the requirements under paragraphs (2) or (3)
above, the Centre may set a time limit, which may be subject to reasonable extension, within
which the Applicant must complete the Request. If the Request is not completed within the
extended time limit, the Applicant shall be deemed to have withdrawn the Request, without
prejudice to their right to submit another Request at a later date.

Article 7 Response to the Request

1. If the Request is not submitted to the Centre by all the parties jointly, the Centre shall inform
the other parties about the Request and allow them 15 calendar days from receipt of the Centre’s
letter to respond to the Centre and to the Applicant by electronic means.

2. Article 6 applies mutatis mutandis.
3. After the response has been received, a Mediator may be appointed in accordance with Article
10:

| Commenté [HLIP24]: Consider adding a paragraph

a) where a Mediation Agreement exists, las soon as the response of the other party has been | providing for the case where a party refuses/fails to enter into
' mediation despite a mediation clause, in which case the
Centre ought to draft a notice in writing recording the
mediation attempt (procés verbal de carence), e.g.:

received, or once the time limit in paragraph 1 above has expired;

b) in the absence of a Mediation Agreement, if the other party or parties so agree(s). )
4. Where a Mediation Agreement exists, upon failure to

submit a response to the Request or refusal to enter
Article 8 Assistance of the Centre to the parties mediation, the Centre shall promptly send to the parties a

4 notice indicating the date on which the failure to respond or
the refusal to enter mediation occurred.
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The Centre may assist the parties in considering the Request and drafting the Mediation Agreement.

To this end, and upon request by the parties, the Centre may appoint a Neutral to assist the parties
in considering the Request and drafting the Mediation Agreement. The Neutral appointed by the
Centre may act as a Mediator in the subsequent Proceedings, provided all parties agree.

SECTION 4 MEDIATION

Article 9 The date of the commencement of Proceedings

The date of commencement of the Mediation upon Mediation Agreement shall be the date on
which the Centre receives the complete Request, in accordance with Article 6, from one or all
the parties.

The Centre shall inform the parties by electronic means of receipt of the Request, the response
to the Request and of the date of the commencement of any Mediation.

Article 10 Appointment of the Mediator

1. The parties may agree to nominate one or more Mediators from the |List of Mediators fat the
Centre or any other Mediator not on that List. When appropriate, the Centre may at any point
recommend the parties appoint one or more co-Mediators.

2. Unless the parties have otherwise agreed on the choice of a Mediator, or on another procedure
for appointing the Mediator, the appointment shall take place in accordance with paragraphs (a)
to (c) below:

a) The Centre will call on the parties to select a Mediator from a shortlist of Mediators provided
by the Centre. The shortlist will include at least three candidates listed in alphabetical order
who have been selected based on the basis of their qualifications and/or experience relevant
to the dispute. The list shall include a statement of each candidate's qualifications.

b) Within 15 days of the provision of the shortlist, the parties shall agree on the appointment
of the Mediator from the shortlist. Alternatively, the parties may appoint a Mediator who is
on the Centre’s longlist of Mediators, or who is not on either list. The Centre shall accept the
proposed Mediator providing he or she fulfils the requirements for Mediators laid down in the
Regulation on Selection Criteria for Mediators at the Centre.

c) If the parties cannot reach an agreement about the person of the Mediator, or if the suggested
candidate Mediator does not fulfil the requirements for a Mediator, the authorised person of the
Centre shall appoint a Mediator, following consulting with the parties. This appointment should
respect the requirements set out by the parties and take into account the Mediator’s relevant
qualifications or attributes, including but not limited to nationality, language skills, training,
qualifications and experience; and the prospective Mediator’s availability and ability to conduct
the mediation in accordance with the Rules.

Article 11 Role and duty of the Mediator
1. The role of the Mediator is to facilitate settlement discussions between the parties as a neutral,

5

Commenté [HLIP25]: The List of Mediators should be made
available to the public to promote PMAC's concern for
transparency.

‘We further understand that the selection criteria for Neutral
and Mediators will be the subject of a draft regulation to be
discussed at a later date.
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impartial and independent third person. The Mediator is devoid of powers of imposition upon the
parties to the Proceedings. The Mediatorf may not previously have advised or represented any of
the parties to the dispute on legal issues which are or have been the subject matter of the
Proceedings, unless the parties provide their informed consent in writing.

2.  The Mediator shall, by accepting the nomination, be deemed to be able to invest sufficient time
to enable Proceedings to be conducted expeditiously. Where the Mediator is for whatever reason
prevented from fulfilling his or her duties or fails to perform his or her functions in an adequate
manner, upon the request of either party the Centre shall revoke the mandate of the Mediator
and appoint a substitute Mediator according to Article 10 paragraph 2(c).

3. The Mediator shall adhere to the principles of the Code of Conduct for Mediators at the
Centre.

Article 12 Representation and assistance

1. [Each party may identify a representative of that party who is authorized to settle a dispute on
behalf of that party and who shall attend meetings and communicate with the other parties and
with the Mediator throughout the Proceedings|.

2. [Each party may be assisted in their meetings with the Mediator.|

3. Immediately after the appointment of the Mediator, each party shall communicate the contact
information of the persons authorized to represent and/or assist the parties to the Mediator, the
Centre and other parties.

Article 13  Place of Proceedings

1. |Unless otherwise agreed by the parties, Proceedings will be conducted by using electronic means
and other information and communication technology.|

2. The parties may agree on the place of the Proceedings for the purpose of any necessary physical
meeting. In the absence of an agreement of the parties, the Centre shall, after consultation with
the parties, decide on the place of the Proceedings having regard to the circumstances of the
case and the organization of the Centre. The Mediator and the parties may meet at any location
and in any form the Mediator considers appropriate.

Article 14  Language of the Mediation|

1. [The parties shall use their best endeavours to agree on the language of the Proceedings.

2. In the absence of an agreement, the language of the Mediation shall be the language which the
Centre considers is most closely related to the dispute.|

Article 15 Conduct of the Proceedings

1. The Proceedings shall be conducted in the manner agreed by the parties. If, and to the extent
that, the parties have not made such an agreement, the Mediator shall, in accordance with these
Rules and after consultation with the parties, determine the manner in which the Proceedings
shall be

Commenté [HLIP26]: In light of this limitation, the
Mediator should have a clear obligation to disclose any
information relevant to assess any risk of conflict of interest
(including where such information relates to subject matter
unrelated to the Proceedings).

We suggest to align the wording of the mediation rules with
the wording of Article 4 of the Arbitration Rules which reads:
“Prior to his appointment or confirmation, an Arbitrator will
be obliged to sign a statement of acceptance, availability,
impartiality and independence.

3. Each Arbitrator is obliged to inform the Centre in writing
before the appointment or confirmation or during the
arbitration of any facts or circumstances which might raise
doubts as to his obligation of availability, impartiality and/or
decency. The Centre is obliged to transfer such information to
the parties (and the other Arbitrators if any). Consequently
parties (and the other Arbitrators if any) are obliged within a
timeframe provided by the Centre to comment on these facts
or circumstances.”

Commenté [HLIP27]: We assume that the representative in
this provision refers to a person duly authorised to represent
the party and not an external counsel. Again, we believe that
a definition of «Representative» throughout the Rules could
be useful.

As a reminder, the participation of the parties themselves to
the Mediation should be the rule.

Commenté [HLIP28]: Same comment as with regard to
Article 4.5: counsel must, as a matter of principle, be present
at mediation meetings, unless the parties agree otherwise.

Also a need to clarify who can assist the parties beyond
counsels. Experts? If needed, specifying that the list is non-
exhaustive.

Commenté [FR IP Org29]: This wording only provides
videoconference as a means to hold the mediation
proceedings. As parties often agree to travel to meet in an
amicable process, it would be more consistent with Article
13-2 to amend Article 13.1 as follows: "Proceedings will be
conducted in person or by electronic means and by means of
other information and communication technologies. Where
appropriate, a hybrid in person and remote format may be
used".

[Commenté [HLIP30]: See comment on Article 1 relating to j

definition of «Proceedings» for consistency purposes.

Commenté [HLIP31]: The parties should also agree on the
need or not to use interpreters and translators.
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conducted. Appropriate use will be made of videoconference or other online tools.

Each party shall cooperate in good faith with the Mediator throughout the Proceedings.

The Mediator shall promote the settlement of the dispute between the parties in an orderly
and appropriate manner having regard to the wishes of the parties. The Mediator shall listen
and help the parties identify underlying causes of the conflict, the interests and the
consequences of an absence of a settlement agreement. The Mediator may make proposals
for the resolution of the dispute upon consensual wishes of the parties but shall have no
authority to impose a settlement on the parties. The agreement and outcome of the
Proceedings are decided by the parties.

The Mediator and the parties shall make all effort to reaching an expeditious and efficient
resolution of the dispute. They can agree on a meeting agenda and a time schedule. The
duration of the Proceedings shall not exceed three months starting from the appointment of
the Mediator. This period may be extended by the Centre with the agreement of the Mediator
and all the parties. The Centre may terminate the Proceedings on the expiry of a period of
twelve months from the date of appointment of the Mediator, following consultation with the
Mediator and the parties.

The Mediator may meet or communicate with each party separately or with all of them
together. [The Mediator must disclose to the other party the date of any meeting or the fact
of a communication to the other party. [n case of a meeting or communication with one

party only, the Mediator is allowed to share received information with the other party unless
the party giving information explicitly stated that the concerned information is to be kept
confidentiall.

Article 16 Role of Mediator in other proceedings

1.

Where the Centre or the Mediator considers that any issues in dispute between the parties
are not susceptible to resolution solely through Mediation, the Mediator may propose, for
the consideration of the parties, procedures or means for resolving those issues which the
Mediator considers are most likely, having regard to the circumstances of the dispute and
any business relationship between the parties, to lead to the most efficient, least costly
and most productive settlement of those issues. In particular, the Mediator may propose:

a) an expert determination of one or more particular issues in dispute;

b) an early neutral evaluation;

c) a hybrid process (for example, Mediation followed by arbitration; or arbitration followed by
Mediation; or some other hybrid combination);

d) a binding arbitration for one or more of the issues in dispute;
e) a non-binding arbitration;
f) any other appropriate dispute resolution process, tailored to the needs of the parties.

With the written agreement of the parties, the Centre may provide support for the settlement of
a dispute making use of the procedures set out in paragraphs (a) to (f) above, in accordance with

the applicable rules of the Centre.
7

Commenté [FR IP Org32]: French IP Organisations do not
think appropriate to oblige the Mediator to disclose to the
other party the date of any meeting or the fact of a
communication to the other party.

This obligation risks to create useless and counter-productive
questions and suspicions in the mind of this other party which
might prove burdensome and hinder the course of the
Mediation in practice.

Commenté [FR IP Org33]: This provision must be reversed
especially concerning caucuses. The principle should be that
the information shared in such a setting is to be kept
confidential, unless the parties explicitly say otherwise to the
Mediator. As it stands, the provision could deter parties from
using Mediation, reduce the usefulness of such «one party»
sessions, and increase the risk of undue disclosure of
confidential information.
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3. The Mediator is not allowed to take over the role of a judge or any other decision-making officer
in proceedings relating to a dispute that was or is subject of the Proceedings, or any other dispute
arising from or connected with the same legal relationship as the initial dispute.

4, Unless otherwise agreed by the parties in writing, the Mediator shall not act as an arbitrator in
respect of a dispute which was or is the subject of Proceedings, or any other dispute arising from
or connected with the same legal relationship as the initial disputel.

Article 17 Termination of the Proceedings
1. Proceedings shall fully or in part be terminated:

a) |by the conclusion of a dispute settlement agreement, effective on the date of that
agreement;|

b) |by the expiry of a time limit for the appointment of a Mediator, if the parties do not agree
on the appointment of a mediator within 30 days of commencement of Mediation, effective
on the date of expiry of the time limit;|

c) by declaration of the Mediator, after consultation with the parties, to the effect that further
efforts at Mediation are no longer justified, effective on the date of declaration;

d) by a written declaration of a party to the other party or other parties and the mediator] to
the effect that the Proceedings are terminated, effective on the date of the delivery of the
declaration to the other party or other parties and the Mediator. If in the Proceedings several
parties are participating who are willing to proceed with the Mediation among themselves,
the Mediation shall be terminated only for the party that has submitted a declaration.

2. Upon termination of the Proceedings, the Mediator shall promptly send to the Centre a notice
in writing that the Proceedings are terminated and shall indicate the date on which, as far
as the Mediator is aware, the termination took effect, whether or not the Mediation resulted
in a settlement of the dispute; and, if so, whether the settlement was full or partial. The
Mediator shall send to the parties a copy of the notice as addressed to the [Centrel.

Article 18 Request on confirmation of settlement

The parties may, at any time, including prior to the commencement of the Proceeding, agree in writing
to request confirmation by the Court of any settlement that may eventually be reached through
Mediation.

Article 19 Agreement

The agreement reached through the Proceedings shall be made in writing and signed by or on behalf
of the parties. The Mediator shall sign the document if the parties so request. The sole purpose of the
signature of the Mediator is to certify that the mediated settlement agreement was reached through
the use of the facilities of the Centre.

Article 20 Statute of limitations, temporary waiver of action

1. The parties agree that, to the extent permitted by the applicable law, the period of limitation and
prescription shall be suspended for claims that are subject to Proceedings from the date of

commencement of Proceedings.

Commenté [FR IP Org34]: A mediator gets very close to
both parties and cannot have the same distance from the
matter as required to decide a case as an arbitrator.

Authorizing parties to agree to appoint as an arbitrator their
mediator seems to underestimate the importance for an
arbitrator to be unbiased.

The French IP Organisations suggest to delete “unless
otherwise agreed by the parties in writing”.

Commenté [FR IP Org35]: The parties should be free to
decide the effective date which can be a date different than
the execution date. Therefore, the French IP Organisations
suggest to clarify which dates terminate the mediation
proceedings.

Commenté [FR IP Org36]: The Group notices an
inconsistency issue: if the Parties refuse the Mediator
appointed by the Centre under Article 10.2, the Mediation
Proceedings do not properly begin. Therefore, the paragraph
1.b is not adequate nor the notion of expiry., it should be
replaced by «at the date the Parties refuse the appointed
Mediator».

(Commenté [HLIP37]: Suggest capitalizing this term )

Commenté [HLIP38]: Consider adding a paragraph 3 stating
that “When the termination of the Mediation is decided by at
least one party, the Mediator and the parties shall never
disclose who put an end to the Mediation and why”

Commenté [HLIP39]: The terms “statutes of limitation” and
“prescription’ seem redundant.




AArticle 21

1.

SECTION 5
Article 22
1.
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The suspension shall cease at the termination of the Proceedings (Article 17 paragraph 1).

The parties may expressly undertake not to initiate or actively continue any judicial, arbitral or
similar proceedings to a dispute which is subject to the pending Proceedings at the Centre.

Initiation or continuation of such proceedings does not in itself constitute a waiver of the
Mediation Agreement or a declaration of termination of the Proceedings.

The parties are not precluded from applying to the competent court or arbitral tribunal for interim
measures of protection.

Confidentiality!

The Centre, its staff, the Mediator, the parties, the parties’ counsel, representatives, advisers
or assistants and any other persons participating in the Mediation shall respect the
confidentiality of the Mediation| and may not, unless otherwise agreed in writing by the

parties and the Mediator or required by the applicable law or necessary to implement or
enforce the settlement agreement, use or disclose to any outside party [any information
concerning the Mediation. The Centre, the parties or the Mediator shall ensure that each

such person sign an appropriate confidentiality declaration prior to taking part in the
Proceedings.|

Unless otherwise agreed by the parties in writing or required by applicable law|, the parties shall )

not introduce or seek to introduce as evidence or to give testimony in any judicial, arbitral or
similar proceedings:

a) any documents, statements or communications prepared for Mediation exclusively which
are submitted or produced by another party or by the Mediator in or for the Proceedings;

b) any views expressed, or suggestions made, by any party within the Proceedings with regard
to the dispute or the possible settlement of the dispute;

c) any admissions made by another party within the Proceedings;

d) any views or proposals put forward by the Mediator within the Proceedings;

e) the fact that a party had or had not indicated willingness to accept any proposal for a
settlement made by the Mediator or the other party.

The previous paragraph applies regardless of the form in which information or evidence was
presented.

Unless required by applicable law, the Mediator and any employee or executive of the Centre

shall not give testimony in any judicial, arbitral or similar proceedings concerning any
aspect of the [Proceedings|.

| Commenté [HLIP47]: As a general comment, we believe

FRAND Disputes

'Scope of FRAND dispute referred to Mediation

The parties should, with the assistance of the Mediator and/or in accordance with the

Commenté [HLIP40]: This article about confidentiality
should be supplemented,

1. It is important to clarify the duration of the confidentiality
undertaking, ideally “for as long as one of the Parties or its
successors exist”.

2. It would also be useful to provide for the governing law
and the court having jurisdiction over a breach of the
confidentiality obligations.

3. It would make sense to include here the exceptions
provided in the arbitration rules, article 45 copied hereafter :

« Arbitration RULES, Article 45 Confidentiality
1. The Centre, its staff, the Arbitrators and any experts or
administrative secretaries appointed by the Tribunal shall

in the confidentiality of the existence of arbitration, the
proceedings, any documentary or other evidence disclosed
during the proceedings, the award, orders, and other
decisions of the Tribunal, and information proprietary to
non-parties that is designated confidential and disclosed
during the proceedings.

2. The provisions of paragraph 1 shall not apply if:

(i) the parties prior to disclosure and in writing agree that the
information is in whole or in part not confidential; or

(ii) the information is in the public domain other than as a
result of the information being disclosed by the recipient in
breach of this Article 45, or

(iii) the information is necessarily disclosed in connection
with a court action relating to the proceedings; or

(iv) if disclosure of the information is required by law.

3. The parties undertake to keep confidential the existence of
arbitration, the proc any doc 'y or other
evidence disclosed during the proceedings, the award, (5]

Commenté [HLIP41]: Consider adding boiler plate
provision on exception to confidentiality (similar to Article
45.2 of the Arbitration Rules) ?

Commenté [HLIP42]: Consider specifying that the existence
of the Mediation is also confidential and shall not be
disclosed

Commenté [HLIP43]: There is no indication as to the
duration of the confidentiality undertaking, the sanctions in
case of breach, and possible exceptions (for example the fact
that the information was already in possession of the party).
Besides, the parties involved in mediation must sign an NDA
“prior to taking part in the Proceedings,” and ‘Proceedings’ is
defined as “mediation proceedings under these Rules.” (" "767)

Commenté [HLIP44]: It is unclear which kind of applicable
laws are referred to here. Given that such law would anyway
apply, the removal of this reference could be contemplated.

(Commenté [HLIP45]: Same comment as above. )

Commenté [HLIP46]: Consider including here the content
of Article 24, after adaptation. The reason for this proposal is
to offer to all patentees the same confidentiality protection.

that some of the mechanisms detailed below with respect to
FRAND Disputes should be available for any Dispute and
have no reason to be reserved to FRAND disputes. Besides,
this assymetry could reduce the trust in non-FRAND
mediation by suggesting that it is less protective of
confidentiality.

Commenté [HLIP48]: All the listed issues (except
essentiality, called infringement for non essential patents) can
arise in any patent dispute. As a result, there is nothing here
specific to Frand cases. The French proposal is to move this
list of possible issues into another previous section relating to
all patents.

.. [7]
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guidance provided by a competent court that has referred the dispute or parts thereof to
Mediation, define as precisely as possible the scope of the FRAND dispute.

2. The matters raised in mediation may include:

a) the SEP(s) in dispute or other patents concerned, such as one or several or a sample
of patent(s) from the patent portfolio(s), in which case the parties may agree on the
sampling criteria;

b) any patents that might be subject to cross-licensing;
c) the claims and defences;

d) the conduct of the Proceedings in multiple stages;

e) any essentiality assessment to be conducted in accordance with the Centre’s rules on
expert determination;

f) the determination of selected licensing terms and conditions;

g) the determination on a temporary basis of any selected licencing terms pending
determination of final licensing terms by a competent tribunal;

h) the determination of the scope of the royalty base and range;

i) the methodology for calculating a FRAND royalty rate;

j) any application for an order to a competent court, such as an application for an order to
produce evidence or an order concerning confidentiality.

Article 23 Expedited Proceedings

To expedite Proceedings and the conclusion of a settlement agreement, the parties may agree to
shorten the time limits set out in Article 7 paragraph 1 and Article 10 paragraph 2 and/or to establish
time limits for other procedural steps. Time limits may also be shortened and/or established in
accordance with the guidance provided by a competent court that has referred the dispute or parts
thereof to Mediation.

IArticle 24  Confidentiality

1. In addition to the provisions laid out in Article 21, FRAND disputes may require a higher level of
confidentiality protection.

2. For this purpose, the parties may agree that:

a) a lconfidentiality advisor be appointed to ensures effective confidentiality protection,

especially in respect of the possible submission of confidential license agreements or other
sensitive information during Proceedings;

b) access to confidential information be restricted to a limited number of individuals, which
may include named employees of the parties, parties’ attorneys or party experts, subject
in each case to the recipient being bound by specific confidentiality conditions;

10

Commenté [HLIP49]: A very high level of confidentiality
may also be needed in non-FRAND disputes, e.g., with
respect to the calculation of damages for patent infringement.
‘We therefore suggest adding an article, after Article 24,
providing that the mechanisms laid out by Article 24 can be
applied in all types of Mediations if all the parties agree.

This is also necessary to avoid a feeling of assymetry between
two types of cases due to the term «higher», which is
disturbing and should be avoided. This could result in distrust
in non-FRAND mediations.

We also refer to our detailed comment at the introduction of
this section. Should specific provisions for confidentiality are
be kept for FRAND disputes, it is suggested that "specific
measures (or procedures ) to maintain confidentiality" be
referred to instead of "a higher level of confidentiality
protection”, and provided that such measures could be
implemented in any mediation Proceedings.

Commenté [HLIP50]: Can the concept of "confidentiality
advisor" be clarified?

Is it a « confidentiality manager, employee of the UPC, » who
would prepare the confidentiality undertakings, the
confidentiality clubs, and have them signed?
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c) separate non-disclosure agreements be entered into in order to specifically protect against
the use or disclosure of confidential information;

d) in the case of pending judicial proceedings at the competent court, a separate order on
confidentiality issued by the competent court be requested.

lArticle 25 Parallel proceedings

In case only parts of a dispute are referred to Mediation, the parties may agree that any undertaking
made under Article 20 does not apply, and Proceedings concerning other parts of the dispute that are
not subject to the pending Mediation at the Centre can continue.|

SECTION 6 CHARGES AND FEES

Article 26 Advance on costs

1. Upon the appointment of the Mediator, the Centre shall require each party to deposit an
equal share of the advance on costs if not otherwise agreed by the parties. The advance on
costs shall be equivalent to an estimated amount of such costs in the requested Mediation
and shall be determined by the Centre.

2. The Centre will reimburse the Mediator, the Centre itself, interpreters and translators as
well as persons participating in the Mediation as experts upon the agreement of the parties
from the advance on costs.

3. If necessary, upon request of the Mediator or any party the Centre may decide that additional
amounts are to be deposited. [If a party fails, within 15 days after a reminder in writing from
the Centre, to pay the required deposit, the Proceedings shall be deemed to be terminated.
The Centre shall, by notice in writing, inform the parties and the Mediator accordingly and
indicate the date of termination.

4. After the termination of Proceedings, the Centre shall return any remaining balance to the parties
or require the payment of any amount outstanding and owing from the parties in equal shares
for both parties if not otherwise agreed by the parties.

Article 27 Mediation fees and expenses
1. The necessary costs of the Proceedings consist of:

a) The non-refundable registration feel;

b) The administrative fee;

c) The fees of the Mediator;

d) Any reasonable travel costs and other expenses incurred by the Mediator(s);
e) Any fees and expenses of the Centre incurred in the course of Proceedings;

f) Any interpretation and translation costs;

11

Commenté [HLIP51]: This seems to be applicable to all
mediations and should not be in the section specific to
FRAND Disputes.

Commenté [HLIP52]: Consider specifying that the deposit
paid by the other party will be reimbursed.

Commenté [HLIP53]: With the aim of promoting the
attractiveness of the PMAC, and having in mind that PMAC
and the UPC have distinct missions and budgets, would it be
possible, when a party has already paid a fee to initiate
proceedings before the UPC and is about to begin a mediation
process with the PMAC, to contemplate reducing or
cancelling the fee to be paid to the PMAC?
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g) Any costs of expert advice, requested by the Mediator with the agreement of the
parties;

h) Any Value Added Tax levied upon the costs itemized in (a) to (g) above.

2.  The fees of the Centre and of the Mediator shall be fixed in accordance with the schedule of fees
of the Centre in force on the date the Centre receives the Request. The schedules of fees will be
published by the Centre on its website.

3.  After termination of the Proceedings, the Centre shall determine the amount of necessary costs
based on a written request from the Mediator. If the parties or the Mediator disagree with the
decision on costs of the Centre, the Director of the Centre shall finally determine the necessary
costs following submissions from the parties and/or the Mediator.

4. Unless the parties agree differently in writing, leach party shall pay half of the necessary
costs of the Proceedings| Each party shall bear its own costs including legal fees, if any.

The parties are fjointly and severally liable|to the Mediator and the Centre for payment of

the costs of the Proceedings.
SECTION 7 FINAL PROVISIONS

Article 28 Applicable rules

1. When a Mediation Agreement provides for Mediation under the Rules, these Rules shall be
deemed to form part of that Mediation Agreement.

2. It shall be deemed that the parties agree on the use of these Rules whenever they have
agreed, either before or after the dispute has arisen, to resolve all or part of factual or legal
issues in Mediation, which is organized or administered by the Centre, even without stating
the applicability of these Rules.

3.  These Rules apply irrespective of the basis, whether contractual or not, upon which the Mediation
is carried out.

4. These Rules as in effect on the date of the commencement of the Proceedings shall applyl.

5. If the Mediator and/or the parties have doubts how to apply or interpret the Rules, the Centre
shall assist in the application or interpretation.

Article 29  Liability

Save for intentional wrongdoing, the parties waive, to the fullest extent permissible under the

applicable law, any claim against the Mediator, the Centre, its organs and employees based on any
alleged act or omission in connection with the Proceedings conducted under these Rules.

Article 30 Enforcement

Article 82 of the UPCA shall apply mutatis mutandis to any settlement reached through Proceedings
administered by the Centre. For the enforcement of such a settlement, Rule 11.2 of the RoP shall
apply.

12

Commenté [HLIP54]: Consider adjusting to account for
mediations with more than 2 parties

the parties and does not seem to be the norm. Consider
removing.

Commenté [HLIP55]: Joint liability may be a deterrent for ‘

Commenté [HLIP56]: Consider specifying in this article
which rules take precedence between the PMAC Rules and
those of the Mediation Agreement, in particular if the
Mediation Agreement refers to the PMAC Rules but also
provides for other rules.

Commenté [HLIP57]: Consider specifying which rules shall
apply if the rules change during a mediation: same rules
applicable during all the Mediation?
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Article 31  |General provisions|

1.

These Rules will enter into force on [DATE]. They will be applied to any Mediation relating to
European patents, European patents with unitary effect and supplementary protection
certificates for which UPC is competent pursuant Article 32 of the UPCA and related disputes
commenced on or after this date, unless decided differently by the parties; and for any similar
Mediation entered into prior to the entry into force of the Rules, if the parties so agree.

In matters not expressly provided for in the Rules, the Centre and the Mediator shall act all times
in the spirit of the Rule.

Commenté [HLIP58]: Consider amending Article 31.1,
which more or less duplicates Article 2.1 with respect to the
scope.







| Page 1 : [1] Commenté [FR IP Org7] French IP Organisations 07/07/2025 18:15:00

The term «Mediation Agreement» remains unclear despite the definition provided. The French IP Organisations
wonder whether this term refers to a mediation contract or to a mediation clause in a contract in place.

It is also unclear whether a Mediation Agreement is mandatory before filing a Request, especially in view of
Article 8?7

In case of a mediation clause, do the parties also have to draft a Mediation Agreement (as it stems from Article
8)? How does it work when there is a recommendation of the Centre, as Article 8 seems to only consider the
hypothesis of a Request?

Page 2 : [2] Commenté [FR IP Org9] French IP Organisations 07/07/2025 11:44:00

The French IP Organisations suggest broadening the scope to mention «European patents, European patents
with unitary effect and supplementary protection certificates, granted or not” .

Furthermore, the French IP Organisations champion a large definition of the «jurisdiction» of the PMAC which
would go further than European Patents with or without unitary effect. Although Article 35 UPCA read in
conjunction with Article 32 UPCA could seem to restrict the competence of the PMAC aligning it upon the
material jurisdiction of the UPC, the French IP Organisations consider that, 1) a reasoning of juridical
jurisdiction does not apply to an ADR Centre, 2) Article 35 UPCA could be interpreted in a non-limitative way,
as meaning that the center must af least provide services with respect to the designated patent categories,
without closing the door to also providing other services, and 3) adopting a restrictive position would deprive the
PMAC of some its potential as an ADR forum and of its role in the UPC structure and would therefore
jeopardize its success. It would be a missed opportunity to create a universal forum with appropriate means for
mediating patent disputes.

Further, the mention of «related disputes» already extends the competence of the PMAC.

Page 2 : [3] Commenté [FR IP Orgl4] French IP Organisations 07/07/2025 18:23:00

In view of RoP 104 and 11, the judge rapporteur does not refer to the UPC. He/She can only "propose the parties
to make use of the facilities of the PMAC in order to settle or explore a settlement of a dispute" or he/she can
"explore with the parties the possibilities to settle the dispute or to make use of the facilities of the Centre".

The title of this section suggests that the UPC can refer to the Centre which is not the case. French IP
Organisations suggest to amend to reflect what can be done: it could be «USE OF ADR FOR PENDING
DISPUTES BEFORE THE UPC» for instance.

Page 3 : [4] Commenté [HLIP21] French IP Organisations 08/07/2025 14:20:00 I

As a general comment, upon reading Articles 6 to 10 and articulating them, we believe that there is a high degree
of confusion regarding:

1. Who can submit a Request (one party or all the parties jointly, especially in view of Article 2.4 which
provides for the Request by both parties or one party with the consent of the others). In particular,
Article 6 suggests the Request is submitted by one party only (not by the parties jointly). Yet Article 7
paragraph 1 seems to suggest that Article 6 deals with joint Requests from the parties (since Article 7
deals with the scenario in which the Request is not submitted by all the parties jointly);

2. The cases in which a Request is submitted (in particular in view of Article 4.7 which relates to the
start of a mediation while a UPC action is pending following a ADR information conference). Should it
be submitted only when no action is pending before the UPC?

3. Whether or not a Request can be submitted when no Mediation Agreement is in place, especially in view of
Articles 6 which suggests that the existence of a Mediation Agreement is a pre-requisite for the submission of a
Request by a party under this Article. Yet paragraph 2(e) of the exact same Article suggests that a Mediation
Agreement may not exist yet at this stage as Articles 7.3 and 8 suggest as well. (Article 8 provides for assistance
for the drafting of the Mediation Agreement). Further the exact form of the Mediation Agreement is unclear: can
it be only a mediation clause in a broader agreement?

4. Incidentally, the date of commencement of the Mediation is unclear given the aforementioned is unclear;

In the current state, the French IP organisations believe that the way of referring to ADR lacks clarity and
therefore legal certainty and would be difficult to work out in practice and urge the Centre to amend for greater
consistency.

Page 9 : [S] Commenté [HLIP40] French IP Organisations 08/07/2025 17:56:00 I
This article about confidentiality should be supplemented,




1. It is important to clarify the duration of the confidentiality undertaking, ideally “for as long as one of the
Parties or its successors exist”.

2. It would also be useful to provide for the governing law and the court having jurisdiction over a breach of the
confidentiality obligations.

3. It would make sense to include here the exceptions provided in the arbitration rules, article 45 copied hereafter

« Arbitration RULES, Article 45 Confidentiality

1. The Centre, its staff, the Arbitrators and any experts or administrative secretaries appointed by the Tribunal
shall maintain the confidentiality of the existence of arbitration, the proceedings, any documentary or other
evidence disclosed during the proceedings, the award, orders, and other decisions of the Tribunal, and
information proprietary to non-parties that is designated confidential and disclosed during the proceedings.

2. The provisions of paragraph 1 shall not apply if:

(i) the parties prior to disclosure and in writing agree that the information is in whole or in part not
confidential; or

(ii) the information is in the public domain other than as a result of the information being disclosed by the
recipient in breach of this Article 45, or

(iii) the information is necessarily disclosed in connection with a court action relating to the proceedings, or
(iv) if disclosure of the information is required by law.

3. The parties undertake to keep confidential the existence of arbitration, the proceedings, any documentary or
other evidence disclosed during the proceedings, the award, orders, and other decisions of the Tribunal, and
information proprietary to non-parties that is designated confidential and disclosed during the proceedings
except, and limited to the extent agreed upon and/or necessary.

4. The provisions of paragraph 3 shall not apply if:

the parties prior to disclosure and in writing agree that the information is in whole or in part not confidential; or
(ii) the information is in the public domain other than as a result of the information being disclosed by the
recipient in breach of this Article 45, or

(iii) the information is necessarily disclosed in connection with a court action relating to the proceedings, or

(iv) if disclosure of the information is required by law, or

(v) disclosure is required by legal duty or to protect or pursue the legal rights of a party or to enforce or
challenge an award before the judicial authority. In relation to (iii) to (v), only to the extent legally necessary
and providing details of the disclosure to the other party as soon as practicable.

5. If a party appoints an expert, calls into the proceedings a witness or makes use of the services of a third party,
that party is responsible for securing the degree of confidentiality to be respected by itself. »

Page 9 : [6] Commenté [HLIP43] French IP Organisations 08/07/2025 17:49:00 I

There is no indication as to the duration of the confidentiality undertaking, the sanctions in case of breach, and
possible exceptions (for example the fact that the information was already in possession of the party).

Besides, the parties involved in mediation must sign an NDA “prior to taking part in the Proceedings,” and
‘Proceedings’ is defined as “mediation proceedings under these Rules.” It is not clear whether this includes the
“ADR information session,” although Article 4.6 on this information meeting does stipulate that it is
confidential.

For the sake of simplicity and clarity, it might be possible to provide that Article 21.1 includes this information
meeting and/or that “Proceedings” covers the ADR information session.

Page 9 : [7] Commenté [HLIP47] French IP Organisations 08/07/2025 18:06:00

As a general comment, we believe that some of the mechanisms detailed below with respect to FRAND Disputes
should be available for any Dispute and have no reason to be reserved to FRAND disputes. Besides, this
assymetry could reduce the trust in non-FRAND mediation by suggesting that it is less protective of
confidentiality.

It could make sense to move Art. 22 to 25 where appropriate in the Mediation Rules so that they apply to all
patents.

Section 5 would remain useful to emphasize at least some of the tools which can be offered to the parties and
which may be most useful in Frand matters.



In more detail:

The idea would be to describe a few typical mechanisms useful for FRAND disputes which the PMAC would be
able to put in place very promptly (like ready-to-use modules, with quickly available skilled Neutrals)

Here are a few examples:

1) The center will organize as soon as the Mediator is appointed a confidentiality club for the review of the
most confidential information, such as other license agreements signed by the parties, in which the documents
can only be disclosed to the attorneys of the parties (attorney’s eyes procedure)

2) The Center will appoint promptly as soon as requested by a party an auditor to study one or several
confidential documents and reply to specific questions of the parties relating to their content;

3) The Center will appoint promptly as soon as requested by a party one or several independent experts to
report on specific issues defined by the parties;

4) The Center will appoint promptly one or several arbitrators as soon as requested by one or several parties to
issue a non-binding opinion to the requesting party(ies) ;

5) Will appoint promptly one or several arbitrators as soon as requested by all the parties to issue a non-binding
or a binding opinion on the issues defined by the parties;

6) Will organize any other specific process to reply to the needs of the parties to reach an agreement.



